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SUMVARY: This docunent contains proposed regul ations on the

al |l ocation of, and accounting for, tax-exenpt bond proceeds for
pur poses of the private activity bond restrictions that apply
under section 141 of the Internal Revenue Code (Code) and that
apply in nodified formto qualified 501(c)(3) bonds under
section 145 of the Code. The proposed regul ati ons provide State
and | ocal governnental issuers of tax-exenpt bonds w th gui dance
for applying the private activity bond restrictions. This
docunent al so provides notice of a public hearing on these
proposed regul ati ons.

DATES: Witten or electronic comments nust be received by

Decenber 26, 2006. Requests to speak with outlines of topics to



be di scussed at the public hearing schedul ed for January 11,
2007, must be received by Decenber 26, 2006.

ADDRESSES: Send subm ssions to: CC PA LPD PR (REG 140379-02;

REG 142599-02), room 5203, Internal Revenue Service, PO Box
7604, Ben Franklin Station, Washington, DC 20044. Subm ssions
may be hand delivered Monday through Friday between the hours of
8:00 aam to 4:30 p.m to CC PA LPD: PR (REG 140379-02; REG
142599-02), Internal Revenue Service, Crystal Mll 4, 1941
Jefferson Davis Hw., 1901 S. Bell St., room 108, Arlington,
Virginia 22202. Alternatively, subm ssions may be nade

el ectronically to the IRS Internet Site at ww.irs.gov/regs or

via the Federal eRulemaking Portal at www. regul ations. gov (I RS

REG 140379-02). The public hearing will be held in the
auditoriumof the New Carrollton Federal Building, 5000 Ellin
Rd., Lanham Maryl and 20706.
FOR FURTHER | NFORMATI ON CONTACT: Concerni ng the proposed
regul ati ons, Johanna Som de Cerff (202) 622-3980; concerning
subm ssions and the hearing, Kelly D. Banks, (202) 622-7180 (not
toll -free nunbers).
SUPPLEMENTARY | NFORVATI ON:
Paper wor k Reduction Act

The collection of information contained in this notice of
proposed rul emaki ng has been submtted to the Ofice of

Managenent and Budget for review in accordance with the



Paperwor k Reduction Act of 1995 (44 U S.C. 3507(d)). Comments
on the collection of information should be sent to the Ofice of
Managenent and Budget, Attn: Desk O ficer for the Departnent of
the Treasury, Ofice of Information and Regul atory Affairs,

Washi ngton, DC 20503, with copies to the Internal Revenue
Service, Attn: IRS Reports Cearance Oficer, SE CAR MP:.T:T:SP
Washi ngton, DC 20224. Comments on the collection of information
shoul d be received by Decenber 26, 2006. Conments are
specifically requested concerning:

Whet her the proposed collection of information is necessary
for the proper performance of the functions of the Internal
Revenue Service, including whether the information wll have
practical utility;

The accuracy of the estinmated burden associated with the
proposed col |l ection of information;

How the quality, utility, and clarity of the information to
be coll ected may be enhanced,;

How t he burden of conplying with the proposed coll ections
of information may be mnim zed, including through the
application of automated coll ection techniques or other fornms of
i nformati on technol ogy; and

Estimates of capital or start-up costs and costs of
operation, maintenance, and purchase of service to provide

i nf or mati on.



The recordkeeping requirenent in this proposed regul ation
isin 81.141-6(a)(4). The recordkeeping requirement will apply
only to State and | ocal governnental issuers of tax-exenpt bonds
used to finance a facility that will be used for both

governnental use and nore than a de mnim s anount of private

busi ness use. The recordkeeping is voluntary to obtain a
benefit. The records wll enable the Service to exam ne
conpliance by State and | ocal governnental issuers of tax-exenpt
bonds used to finance a facility that will be used for both
governnental use and nore than a de mnims anmount of private
busi ness use.

Estimated total annual recordkeepi ng burden: 3000 hours.

Esti mat ed average annual burden hours per recordkeeper: 3
hours.

Esti mat ed nunber of recordkeepers: 1000.

Estimat ed annual frequency of responses: the frequency of
responses will depend on how often the recordkeeper issues tax-
exenpt bonds used to finance a facility that will be used for
bot h governnental use and nore an a de m nins anmount of private
busi ness use, which wll vary fromrarely to a fewtines a year.

An agency may not conduct or sponsor, and a person i s not
required to respond to, a collection of information unless it
di splays a valid control nunber assigned by the Ofice of

Managenment and Budget .



Books or records relating to a collection of information
must be retained as long as their contents may becone materi al
in the adm nistration of any internal revenue |aw. Generally,
tax returns and tax return information are confidential, as
required by 26 U S.C. 6103.

Backgr ound

Thi s docunent contai ns proposed anmendnents to 26 CFR part
1. Final regulations (TD 8712) under section 141 of the
I nt ernal Revenue Code (Code) were published in the Federal
Regi ster on January 16, 1997 (62 FR 2275) (the 1997 Fi nal
Regul ati ons) to provide conprehensi ve gui dance on nost aspects
of the private activity bond restrictions. The 1997 Fi nal
Regul ati ons, however, reserved nost of the general allocation
and accounting rules for purposes of section 141. An advance
noti ce of proposed rul emaki ng was published in the Federal
Regi ster on Septenber 23, 2002 (REG 142599-02) (67 FR 59767)
(the 2002 Advance Notice) regarding allocation and accounting
rul es for tax-exenpt bond proceeds used to finance m xed-use
output facilities.

Thi s docunent anmends the I ncone Tax Regul ati ons under
section 141 by proposing rules for the allocation of, and
accounting for, tax-exenpt bond proceeds. Special rules for
al l ocating proceeds used to finance m xed-use facilities and

rul es regarding the treatnment of partnershi ps as owners or users



of facilities for purposes of section 141 are al so incl uded
This docunent al so anmends regulati ons under section 145 by
proposing rules on certain related matters that apply to
qualified 501(c)(3) bonds. These regulations are published as
proposed regul ati ons (the Proposed Regul ations) to provide an
opportunity for public review and conment.

Expl anati on of Provisions

| . | nt roducti on

In general, the interest on State and | ocal governnental
bonds i s excludable fromgross i nconme under section 103 of the
Code upon satisfaction of certain requirenments. Interest on a
private activity bond, other than a qualified private activity
bond within the nmeaning of section 141, is not excludabl e under
section 103. Section 141 provides certain tests used to
determ ne whether a State or local bond is a private activity
bond. These tests | ook to whether the proceeds of tax-exenpt
bonds conply with certain restrictions, including private
busi ness use restrictions, private paynment restrictions, and
private loan restrictions. Simlar restrictions apply in
nodi fied formto qualified 501(c)(3) bonds under section 145.

In general, these private activity bond restrictions permt
certain de mnims anounts of private business use for proceeds
of tax-exenpt governnental bonds wi thout causing such bonds to

be classified as private activity bonds under section 141 (de



mnims permtted private business use). De mnims pernmtted
private business use generally means private business use of not
nmore than 10% of the proceeds. Section 141(b)(3) further limts
this de mnims permtted private business use to a 5% anount
for certain unrelated or disproportionate use. Sections

141(b) (4) and 141(b)(5) further Iimt this de minims permtted
private business use to a prescribed $15 mllion nonqualified
anount for certain output facility issues generally and for
certain |larger issues absent volune cap allocations for private
busi ness use in excess of the $15 million nonqualified anount.

The Proposed Regul ati ons provi de gui dance regardi ng general
al l ocati on and accounting rules for purposes of the private
activity bond restrictions under section 141. The Proposed
Regul ati ons provi de gui dance regardi ng al |l ocati ons of proceeds
of an issue of tax-exenpt bonds (proceeds) and other funds to
expenditures (as contrasted with investnents), to property, and
to uses (that is, governnental use or private business use).

The Proposed Regul ations include certain special accounting
rules for projects which have both governmental use and private
busi ness use (m xed-use projects), as described further herein.
One purpose of these special accounting rules is to provide
flexibility to allow issuers to use tax-exenpt governnenta
bonds to finance the portion of a m xed-use project to be used

for governnmental use where private business use of the entire



proj ect may exceed the anpbunt of de minims permtted private
busi ness use.

The Proposed Regul ati ons provi de several general allocation
rules. First, proceeds and other sources of funds generally may
be allocated to expenditures using any reasonable, consistently
applied accounting nethod that is consistent with how proceeds
are allocated for purposes of the arbitrage investnent
restrictions of section 148. Second, under a general pro rata
all ocation nethod (which also applies to m xed-use projects
absent an election to use one of two el ective special allocation
rul es), proceeds and other sources allocated to capital
expenditures for a capital project generally are treated as
al l ocated ratably throughout the project in proportion to the
rel ati ve anounts of proceeds and ot her funds spent on that
project (general pro rata allocation nethod). Third,
al l ocations of sources of funds to uses, that is, governnental
use and private business use, generally are made in a manner
that reasonably corresponds to the relative anounts of the
sources of funding spent on the property.

The Proposed Regul ati ons provi de special elective
al location rules for m xed-use projects. In general, the intent
of these special allocation rules is to provide reasonabl e
flexibility to allow issuers to finance portions of projects

t hat are reasonably expected to be used for governnental use



Wi th tax-exenpt governnental bonds, provided that the portions
can be reasonably determ ned and neasured in adm nistrabl e ways.
In particular, the Proposed Regul ati ons provi de two speci al
el ective allocation nethods, the discrete physical portion
all ocation nmethod and the undivided portion allocation nethod.
These two special elective allocation nethods permt proceeds to
be allocated to a portion of a m xed-use project using certain
prescri bed reasonabl e, consistent allocation nethods that
properly reflect the proportionate benefit to be derived by the
various users of the m xed-use project. These two speci al
al l ocati on nethods for dividing mxed-use projects for financing
pur poses are based on principles simlar to those used for
measuring ongoi ng use under 81.141-3(g) and are closely
coordinated with those neasurenent rules. These nethods may be
el ected for m xed-use projects only if they neet certain
eligibility criteria. Absent a proper election to use one of
t hese two special elective allocation nethods, the general pro
rata all ocation nmethod applies to a m xed-use project. The
speci al allocation rules for m xed-use projects are descri bed
further herein.

In addition to general allocation and accounting rules and
special allocation rules for m xed-use projects, the Proposed

Regul ati ons al so provi de gui dance on certain related topics.



. CGeneral Allocation Rules for Proceeds: General Pro Rata
Al l ocati on Met hod

The Proposed Regul ati ons provide a general pro rata
al l ocati on nmet hod under which proceeds and other funds, if any,
al | ocat ed under section 148 and 81.141-6(a)(1l) to capital
expenditures for a project are treated as being all ocated
ratably throughout the project in proportion to the relative
amounts of proceeds and other funds spent on the project.
Cenerally, the project is the bond-financed property for
pur poses of section 141. Except where the issuer has elected to
use one of the special allocation methods permtted for certain
m xed-use projects, the Proposed Regul ati ons provide that a
general pro rata allocation nethod applies to m xed-use
projects. Except as otherw se provided in the Proposed
Regul ations, if financed property is financed with two or nore
sources of funding (including two or nore tax-exenpt
governnental bond issues), those sources of funding nust be
allocated to nmultiple uses (that is, governnental use and
private business use) of that financed property in proportion to
the relative amounts of those sources of funding expended on
t hat financed property.

The Proposed Regul ati ons prescri be the manner and tim ng of

el ections to use the special allocation rules for m xed-use
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projects and rules regarding final allocations of sources of
funding to a project generally.

I11. M xed-use Projects

(A) In genera

The Proposed Regul ations provide two special allocation
nmet hods that issuers may elect to use for certain m xed-use
projects. Here, a m xed-use project refers to a project (as
defined in the Proposed Regul ati ons) that, absent the
application of the special proposed rules, is reasonably
expected to have both governnental use and private business use,
and where the private business use is expected to be in excess
of the anount of de mnims permtted private business use under
section 141 for a project financed wth an issue of tax-exenpt
gover nnent al bonds.

The Proposed Regul ations treat property as part of the sane
defined project if the property consists of capital projects
t hat have reasonabl e nexus characteristics based upon functional
and physical proximty, tine of placenent in service, and a
common plan of financing for proceeds and other sources of funds
expended on the capital projects.

The Proposed Regul ati ons provide two special elective
met hods of allocating proceeds of tax-exenpt governnental bonds
and other funds, that is, proceeds of taxable bonds and funds

that are not derived from proceeds of a borrowi ng (qualified

11



equity), to capital expenditures within m xed-use projects: the
di screte physical portion allocation nethod and the undi vi ded
portion allocation nethod. Absent eligibility and a proper

el ection by an issuer to use one of these special elective

all ocati on nethods for m xed-use projects, the general pro rata
al I ocati on net hod appli es.

(B) Discrete physical portion allocation nethod

In general, the discrete physical portion allocation nethod
allows allocations for a m xed-use project based on dividing the
project into physically discrete portions. Under the discrete
physi cal portion allocation nethod, the percentage of capital
expenditures that is allocable to a particular discrete portion
of a m xed-use project is determ ned using a reasonabl e,
consistently applied nethod that reflects the proportionate
benefit to be derived by the various users of the m xed-use
project. The Proposed Regul ati ons provide several objective
proportionate benchmarks (for exanple, cost, space, or fair
mar ket val ue) to determ ne the neasure of a discrete portion.

An anti -abuse rule requires use of relative fair market
val ues to neasure the discrete portions when an allocation to a
di screte portion expected to be used by a private business is
significantly greater using relative fair market val ues than
such all ocation would be under the otherw se-chosen neasure.

This anti -abuse rule is conparable to a simlar existing anti -

12



abuse rul e regardi ng the ongoi ng neasurenent of private business
use under 81.141-3(g)(4)(v). The Treasury Departnment and the

| RS solicit public comment on this anti-abuse rule and whet her
quantifying the significantly greater than under fair market

val ue standard (for exanple, an allocation under the fair market
val ue standard is significantly greater if it exceeds an

al | ocati on made under another neasure by nore than X percent)
woul d assi st taxpayers in making effective use of the discrete
physi cal portion allocation nethod.

In order to allow for targeting of tax-exenpt bond
proceeds to governnental use, an issuer generally may determ ne
whi ch source or sources of funds spent on a m xed-use project
are allocated to a particular discrete portion. For exanple, an
i ssuer may all ocate tax-exenpt bond proceeds to one discrete
portion of a m xed-use courthouse project which will be used in
public court proceedings for governnental use and the issuer may
allocate qualified equity to another discrete portion of the
court house which will be used in private retail business
operations as a restaurant for private business use.

Further, while final allocations generally may not be
changed, an issuer may real |l ocate funds fromone discrete
portion to another if the discrete portions are conparabl e under

certain criteria. For admnistrability reasons, the Proposed
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Regul ations linmt such reallocations to a frequency of not nore
t han once every five years.

(O Undivided portion allocation nethod

In general, the undivided portion allocation nethod pernmts
separating a m xed-use project into a governnental use portion
and a private business use portion, each of which represents a
fi xed percentage of the use of the entire m xed-use project (for
exanpl e, a fixed percentage of unreserved parking spaces in a
par ki ng garage). Unlike the discrete physical portion nethod,

t he undi vided portion allocation nethod involves the allocation
of a m xed-use project between portions that are not physically
distinct but that can be notionally represented by percentages
based on objective proportionate neasures. Certain eligibility
conditions apply to the undivided portion allocation method
This nmethod may be used only for m xed-use projects where
private business use and governnmental use may be measured under
81.141- 3(g) because that use occurs: (1) at the same tinme and
on the sane basis (within the nmeaning of 81.141-3(g)(4)(iii));
or (2) at different times (within the neaning of 81.141-
3(g)(4)(ii)). The issuer nust reasonably expect as of the issue
date that the undivided portion of the m xed-use project to be
financed with proceeds of tax-exenpt governnental bonds will not
have private business use in excess of the anmobunt of de mnims

permtted private business use. The total capital expenditures
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for the m xed-use project are allocated between two undi vi ded
portions based on neasures of the proportionate benefit to be
derived by the various users. The Proposed Regul ations |i st
some reasonabl e all ocation nethods for determning the relative
size of the portions. The undivided portion allocation nethod
has an anti-abuse rule simlar to that described previously with
respect to the discrete physical portion allocation nethod which
requires use of relative fair nmarket values to neasure the
portions in certain circunstances.

Proceeds are allocated only to the undivided portion that
i s reasonably expected to be used for governnental use (and any
de minims permtted private business use). Qualified equity is
all ocated to the other undivided portion.

A nunber of special rules apply to the undivided portion
al l ocation nmethod for purposes of allocating sources to uses.
In general, the entire m xed-use project is treated as the bond-
financed property whose use nust be nmeasured. Also, in
nmeasuri ng ongoi ng use of a m xed-use project under the undivided
portion allocation nmethod, the measurenent rules in 81.141-3(Q)
(or 81.141-7 in the case of a m xed-use output facility) apply.
The issuer nust use the sane nethod for neasuring use that it
used for determining the allocation of funds to the undivided
portions of the m xed-use project. After use of the entire

m xed-use project is neasured, however, the governnental use and

15



private business use are generally allocated to the undivided
portions financed with proceeds and qualified equity,
respectively. Generally, in any year, the percentage of
governnental use and private business use that is specially
allocated to an undivided portionis |imted. That percentage
of use cannot exceed the percentage of capital expenditures for
the m xed-use project that nmakes up that undivided portion. For
exanpl e, the percentage of private business use that is
specially allocated to the undivided portion financed with
qualified equity cannot exceed the percentage of capital

expendi tures for the m xed-use project that makes up that
undi vi ded portion. In determ ning whether the private business
use test is nmet, only use of the undivided portion to which
proceeds are allocated is taken into account.

(D) Operating rules for m xed-use projects

The Proposed Regul ati ons provide certain general operating
rules for m xed-use project allocations. An issuer may elect to
apply the discrete physical portion allocation nethod or the
undi vi ded portion allocation nethod only if the m xed-use
project is wholly-owned by governnental persons. An exception
tothis rule applies to certain m xed-use output facilities.

(See paragraph (E) Special rules for m xed-use output

facilities.) Consistent with 81.141-1(b), common areas cannot

be treated as discrete portions of the project. Proceeds and

16



ot her sources of funds spent on commopn areas are allocated to
the discrete portions in the sane proportion as funds spent for
the discrete portions are all ocat ed.

Under the Proposed Regul ations, the funds that may be
all ocated under the discrete physical portion allocation nethod
or the undivided portion allocation nmethod to a particul ar
m xed-use project include proceeds of one or nore issues of tax-
exenpt governnental bonds and qualified equity. |If a project is
financed with nore than one issue of governnental bonds,
proceeds of those issues are allocated ratably to a discrete
portion or undivided portion to which any proceeds are all ocated
in proportion to the amounts of proceeds from each i ssue used
for the project.

(E) Special rules for mxed-use output facilities

The Proposed Regul ati ons provide special rules for the
application of the undivided portion allocation nmethod to m xed-
use projects that are output facilities. An issuer may apply
t he undi vi ded portion allocation nmethod to a m xed-use project
that is an output facility if the facility is wholly-owned by
governmental persons or if undivided ownership interests in the
facility are owned by governnmental persons or private
busi nesses, provided that all owners of the undivided ownership
interests share the ownership, output, and operating expenses in

proportion to their contributions to the costs of the facility.
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The relative neasures of the undivided portions of a m xed-use
output facility are determ ned using the proportionate benefit
to be derived by the users of the m xed-use project. For an
output facility in which private business use arises froma
private business owni ng an undi vi ded ownership interest in the
facility (with a governnental person owning the other undivided
portion of the facility), the undivided portions are based on

t he ownership percentages. This rule inplenents the principles
illustrated by 81.141-7(i), Exanple 1. Wen private business
use of a facility solely owed by a governnental person or of an
undi vi ded ownership interest of a facility owned by a
governmental person arises from an output contract that neets

t he benefits and burdens tests under 81.141-7, the undivided
portions of that facility or ownership interest are determ ned
by the proportionate shares of the avail abl e output of that
project to be used for governnental use (and any de minims
permtted private business use) and for private business use.
Section 1.141-7(h) controls allocation of output contracts to
output facilities.

V. Redenption of bonds in anticipation of nonqualified private

busi ness use

The Proposed Regul ati ons provide a new special rule which
permts certain proceeds of taxable bonds and certain funds that

are not derived from proceeds of a borrowing that are used to
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retire tax-exenpt governnental bonds (anticipatory redenption
bonds) to be treated as qualified equity. |In prescribed
circunstances, this new special rule allows targeting of funds
ot her than tax-exenpt bond proceeds to redeem outstandi ng tax-
exenpt bonds and thereby to finance portions of projects which
are expected to be used for nonqualified private business use in
the future. This special rule has certain eligibility

requi rements. In general, the intent of this proposed rule is
to encourage retirenent of tax-exenpt bonds before the
occurrence of unqualified use to reduce the burden on the tax-
exenpt market. The eligibility requirenents for this speci al
rul e address when the anticipatory redenption bond nust be
retired, the issuer’s reasonabl e expectations regardi ng use of
the project and actual use of the project prior to the
redenption, and the length of the termof the issue of which the
antici patory redenption bond is a part.

Amounts that are treated as qualified equity under this
special rule may be allocated to a discrete portion or undivided
portion of the project in a manner provided in the discrete
physi cal portion allocation nethod or undivided portion
al l ocation nmethod if such allocation would have satisfied the
applicabl e allocation nethod had that portion been identified
for purposes of financing it in a newissue at the tinme of the

retirenent of the anticipatory redenption bond
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V. Allocations of private paynents, commopn costs, and bonds

The Proposed Regul ati ons provide that private paynents
generally are allocated in accordance with 81.141-4, subject to
certain special rules for allocating paynents under out put
contracts. Private paynents from output contracts that neet the
benefits and burdens test under 81.141-7 are allocated to the
undi vi ded portion financed wth qualified equity
(notwi t hstandi ng 81.141-4(c)(3)(v)) in the same manner as is the
private business use fromsuch contracts. Thus, private
busi ness use and private paynents arising under such an out put
contract are both allocated to the undivided portion financed
with qualified equity (to the extent all such contracts do not
exceed the percentage of such portion) w thout regard to whet her
the qualified equity consists of proceeds of taxable bonds or
funds that are not derived from proceeds of a borrow ng.

The Proposed Regul ati ons provide ratable allocation rules
for common costs (for exanple, issuance costs).

The Proposed Regul ati ons provide that proceeds generally
are allocated to bonds in accordance with the rules for
all ocations of proceeds to bonds in nultipurpose issues under
81.141-13(d). In the case of an issue that is not a
mul ti purpose issue, proceeds are allocated to bonds ratably in a
manner simlar to the allocation of proceeds to projects under

the general pro rata allocation nethod.
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VI. Partnerships

The Proposed Regul ations generally treat a partnership as a
separate entity that is a nongovernnental person for purposes of
section 141. For purposes of section 141, a limted exception
di sregards a partnership as a separate entity if each of the
partners is a governnmental person and treats such a partnership
as an aggregate of its partners (that is, as governnental
persons) for these purposes. |In applying the private business
tests for purposes of qualified 501(c)(3) bonds, the Proposed
Regul ati ons generally treat a partnership as an aggregate if
each of the partners is either a governnental person or a
section 501(c)(3) organization. The Proposed Regul ati ons,
however, do not apply such aggregate treatnent for purposes of
t he ownership test under section 145(a)(1).

In general, the proposed treatnent of partnerships reflects
certain admnistrability concerns with partnershi ps which have
bot h governnental persons and private businesses as partners and
t he associated potential for shifting allocations of various
partnership itens. The Treasury Departnment and the IRS
under stand that governnental persons or section 501(c)(3)
organi zations may be partners in partnerships that include
private businesses. Permtting tax-exenpt bonds used to finance
facilities owned by such partnerships to qualify as governnent al

bonds rather than private activity bonds would raise
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admnistrability issues, including but not limted to, questions
of how to neasure use by an owner and questions regardi ng conmon
profit or cost reduction notives and allocation of partnership
items. Permtting such ownership by partnerships w thout

adm ni strable rules for tracking these itens has the potentia
to allow the benefits of tax-exenpt financing to inure to
private business users.

One limted circunstance in which the Treasury Depart nent
and the IRS are considering favorabl e aggregate treatnent for
partnerships (that is, disregarding eligible partnerships as
separate private business entities) and are soliciting specific
comrent is that of a partnership of governnental persons (or
section 501(c)(3) organizations for 501(c)(3) bonds) and private
busi nesses in which the respective partners receives the sane
di stributive share of each partnership itemfor Federal tax
pur poses (i ncluding incone, gain, deduction, loss, credit and
basis) as their respective interests in the partnership and this
share renmains the sane for the entire measurenent period for the
bonds or the entire period that the person is a partner. The
Treasury Departnment and the IRS solicit specific public conmment
regardi ng whether it would be useful to treat such a partnership
as an aggregate in this limted circunstance involving straight-
up allocations of all partnership itens in accordance with

constant percentage interests in the partnership.
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The contenplated limted circunstance in which the Treasury
Departnent and the IRS are consi dering aggregate treatnent for
partnerships for private activity bond purposes invol ves
partnership allocations simlar to those treated as qualified
all ocations to tax-exenpt entities for purposes of the tax-
exenpt use property provisions under section 168(h)(6).

VI1. Miltipurpose Issue Allocations

In general, 81.141-13(d) provides guidance on nul ti purpose
i ssue al locations for purposes of section 141. That gui dance
was i ncluded as part of the final regulations (TD 9234) under
section 141 that were published in the Federal Register on
Decenber 19, 2005 (70 FR 242) (the 2005 Final Refunding
Regul ations) and that mainly provided rules for refunding bonds.
The Proposed Regul ations al so nake a clarifying change to
81.141-13(d). In response to the 2005 Fi nal Refunding
Regul ations, the Treasury Departnent and the I RS have received
comments seeking clarification of how those nultipurpose rul es
wor k under section 141 in relation to an existing general
mul ti purpose issue allocation rule under 81.150-1(c)(3). The
Proposed Regul ations provide certain clarifying guidance on the
mul ti pur pose issue allocation rule under 81.141-13(d) and
provi de an expanded exanple to illustrate how those rul es

operate in various circunstances.
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In particular, the Proposed Regul ations nodify 8§1.141-13(d)
regardi ng mul ti purpose issue allocations to clarify how that
provi sion applies when an issuer wants to elect the nulti-
pur pose issue rule for an issue that woul d consist of qualified
private activity bonds in part and governnental bonds in part
with an appropriate allocation. The Proposed Regul ati ons anend
81.141-13(d) to elimnate a requirenent that a nultipurpose
i ssue must consi st of tax-exenpt bonds prior to being allocated
into separate issues. The Proposed Regul ations retain the
requi renment that, after the nultipurpose issue allocation, each
of the separate issues nust consist of tax-exenpt bonds. This
proposed amendnent clarifies that an issuer nmay issue bonds
intended to be qualified private activity bonds in part and
governnental bonds in part as one issue (within the neaning of
81.150-1(c) (1)) and meke allocations under the section 141
mul ti purpose issue allocation rule in 81.141-13(d) in
conjunction with the general nultipurpose issue allocation rule
in 81.150-1(c)(3), to treat the qualified private activity bonds
and governnental bonds as separate issues, respectively.

VI1l. Proposed Effective Dates

The Proposed Regul ati ons are proposed to apply to bonds (1)
that are sold on or after the date that is 60 days after the
date of publication in the Federal Register of final regul ations

under 81.141-6 and (2) that are subject to the 1997 Fi nal
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Regul ations. |ssuers may apply 881.141-13(d) and 1.141-13(Q)
Exanpl e 5 of the Proposed Regul ations to bonds sold before the
date of publication of final regulations in the Federal Register
to which 81.141-13 applies. Except as otherwi se provided in the
precedi ng sentence, issuers may not apply or rely upon the rules
contained in these Proposed Regul ations until these rules are
adopted as final regul ations and nade effective pursuant to a
Treasury decision published in the Federal Register.

| X. Continued Reliance on M xed-Use Qutput Notice

Pursuant to the 2002 Advance Notice, the Treasury
Departnment and the I RS provided previous |imted guidance
regarding certain allocation and accounting rules for m xed-use
output facilities. |Issuers may continue to rely on the rules in
t he 2002 Advance Notice for bonds sold before the date of
publication in the Federal Register of final regulations under
81.141-6 (or such later effective date as may be specified in
those final regulations or in future proposed regul ations).
Speci al Anal yses

It has been determ ned that this notice of proposed
rulemaking is not a significant regulatory action as defined in
EO 12866. Therefore, a regulatory assessnent is not required.
It has al so been determned that 5 U S. C. 553(b) does not apply
to this notice of proposed rulemaking. It is hereby certified

that the collection of information (recordkeeping requirenment)
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in this notice of proposed rul emaking will not have a
significant econom c inpact on a substantial nunber of snal
governnmental jurisdictions. This certification is based upon
the fact few snmall governnental jurisdictions issue tax-exenpt
bonds to finance facilities that will be used for both
governnental use and nore than the anobunt of de mnims
permtted private business use. Also, the anount of tine
required to neet the recordkeeping requirenment is not
significant. Therefore, a Regulatory Flexibility Analysis under
the Regulatory Flexibility Act (5 U S.C. chapter 6) is not
requi red. Pursuant to section 7805(f) of the Code, this notice
of proposed rul emaking will be subnmitted to the Snall Busi ness
Adm ni stration for comment on its inpact on small governnent al
jurisdictions.
Comments and Public Hearing

Bef ore these Proposed Regul ati ons are adopted as fi nal
regul ati ons, consideration will be given to any witten (a
signed original and eight (8) copies) or electronic comrents
that are submtted tinmely to the IRS. The Treasury Depart nent
and I RS specifically request comments on the clarity of the
proposed rul es and how they may be nade easier to understand.

All comments will be available for public inspection and

copyi ng.
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A public hearing has been schedul ed for January 11, 2007 at
10: 00 a.m, in the auditoriumof the New Carrollton Federal
Bui I ding, 5000 ElIlin Rd., Lanham Maryland 20706. Due to
bui l di ng security procedures, visitors nust enter at the main
entrance. In addition, all visitors nust present photo
identification to enter the building. Because of access
restrictions, visitors will not be admtted beyond the i mredi ate
entrance area nore than 30 m nutes before the hearing starts.
For information about having your nanme placed on the building
access list to attend the hearing, see the “FOR FURTHER
| NFORVATI ON CONTACT” section of this preanble.

The rules of 26 CFR 601.601(a)(3) apply to the hearing.
Persons who wi sh to present oral comrents at the hearing nust
submt witten or electronic coments by Decenber 26, 2006, and
submt an outline of the topics to be discussed and the anount
of tinme to be devoted to each topic (a signed original and eight
(8) copies) by Decenber 26, 2006. A period of 10 minutes will be
allotted to each person for making conments.

An agenda showi ng the scheduling of the speakers will be
prepared after the deadline for receiving outlines has passed.
Copi es of the agenda will be available free of charge at the
heari ng.

Drafting Information
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The principal authors of these regul ations are Rebecca L
Harrigal, Johanna Som de Cerff, and M chael P. Brewer, Ofice of
Di vi si on Counsel / Associ ate Chi ef Counsel (Tax Exenpt and
Governnent Entities), IRS. However, other personnel fromthe
| RS and Treasury Departnent participated in their devel opnent.
Li st of Subjects

| ncone taxes, Reporting and recordkeepi ng requirenents.
Proposed Amendnents to the Regul ations

Accordingly, 26 CFR part 1 is proposed to be anended as
foll ows:

PART 1--1NCOVE TAXES

Paragraph 1. The authority citation for part 1 continues
to read, in part, as follows:

Authority: 26 U S.C. 7805 * * *

Par. 2. Section 1.141-0 is anended by adding an entry for
81.141-1(e), revising entries for 81.141-6, and adding an entry
for 81.141-15(k) and (l) as foll ows:

8§1.141-0 Table of Contents

* * * * *

81.141-1 Definitions and rules of general application

* * * * *

(e) Partnerships.
(1) I'n general.
(2) Governnental partnerships.

* * * * *

81.141-6 Allocation and accounting rul es
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(a) Allocation of proceeds to expenditures, property, and uses
i n general .

(1) Allocations to expenditures.

(2) Allocations within property; general pro rata allocation
met hod.

(3) Allocations of sources of funds to ultimate uses of financed
property.

(4) Manner and tine for electing to apply special allocation
met hods for m xed-use projects; final allocations generally
(b) Special rules on reasonable proportionate allocation nethods
for m xed-use projects.

(1) In general.

(2) Definition of a m xed-use project.

(c) The discrete physical portion allocation nethod.

(1) In general.

(2) The nmeasure of a discrete portion.

(3) Allocations to expenditures for discrete portions.

(4) Allocations of uses to discrete portions.

(5) Certain reallocations anong discrete portions.

(d) The undivided portion allocation nethod.

(1) I'n general.

(2) The nmeasure of an undivided portion.

(3) Allocations to expenditures for undivided portions.

(4) Allocations of uses to undivided portions.

(e) Certain general operating rules for m xed-use project

al | ocati ons.

(1) I'n general.

(2) Governnental ownership requirenent for undivided portion and
di screte portion allocations.

(3) Sources of funds for m xed-use project allocations.

(4) Common areas.

(5) Allocations regarding nmultiple issues.

(f) Special rules for bond redenptions in anticipation of
unqual i fied use.

(g) Special rules for applying the undivided portion allocation
met hod to m xed-use output facilities.

(1) I'n general.

(2) CGovernnental ownership requirenment for m xed-use out put
facilities.

(3) The neasure of an undivided portion of a m xed-use out put
facility.

(h) Allocations of private paynents.

(i) Al'locations of proceeds to common costs of the issue.

(j) Allocations of proceeds to bonds.

(k) Exanpl es.

81.141-7 Special Rules for Qutput Facilities
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81. 141- 15 Effecti ve dates

* * * * *

(k) Effective date for certain regulations related to allocation
and accounti ng.
(1) Perm ssive retroactive application of certain regul ations.

* * * * *

Par. 3. Section 1.141-1 is anmended by addi ng additi onal
definitions under paragraph (b) and by addi ng a new paragraph
(e) as follows:

81.141-1 Definitions and rul es of general application

* * * * *

(b) Certain general definitions

* * * * *

De minims permtted private busi ness use neans the anount

of private business use permtted for proceeds of tax-exenpt
bonds w t hout causing such bonds to be classified as private

activity bonds under section 141.

* * * * *

Fi nanced property means, except as otherw se provided, any

project (as defined in 81.141-6(b)(2)(ii)) to which proceeds of

an i ssue of tax-exenpt bonds are allocated under 8§1.141-6.

* * * * *

Governnental use or governnent use neans any use that is

not private business use under 81.141-3.

* * * * *
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Private busi ness use neans use by a person other than a

governmental person in a trade or business, as nore particularly

defined in 81.141-3.

* * * * *

(e) Partnerships--(1) In general. Except as provided in

par agraph (e)(2) of this section, a partnership (as defined
under section 7701(a)(2)) is treated as a separate entity that
i s a nongovernnental person for purposes of section 141.

(2) Governnental partnerships. For purposes of section

141, in the case of a partnership (as defined in section
7701(a)(2)) in which each of the partners is a governnental
person (as defined in 81.141-1(b)), the partnership is
di sregarded as a separate entity and is treated as an aggregate
of its partners.

Par. 4. Section 1.141-6 is revised to read as foll ows:

81.141-6 Allocation and accounting rules

(a) Allocations of proceeds to expenditures, property, and

uses in general--(1) Allocations to expenditures. Except as

ot herwi se provided in this section, for purposes of 881.141-1

t hrough 1.141-15, the provisions of 81.148-6(d) apply for

pur poses of allocating proceeds and other sources of funds to
expenditures (as contrasted with investnents). Except as

ot herwi se provided in this section, allocations of proceeds and

ot her sources of funds to expenditures generally nmay be made

31



usi ng any reasonabl e, consistently applied accounting mnethod.
Al l ocations of proceeds to expenditures under section 141 and
section 148 nust be consistent with each other. For purposes of
t he consistency requirenents in this paragraph (a), it is
perm ssible to enploy an allocation nethod under paragraph
(a)(2), (c), or (d) of this section (for exanple, the general
pro rata allocation nethod under paragraph (a)(2) of this
section) to allocate sources of funds within a particul ar
project for purposes of section 141 in conjunction with an
accounting nethod all owed under 81. 148-6(d) (for exanple, the
first-in, first out nethod) to determ ne the allocation of
proceeds or other sources of funds to expenditures for that
proj ect.

(2) Allocations within property;, the general pro rata

all ocation nethod. Except as otherw se provided in this

section, proceeds and other sources of funds allocated to
capital expenditures for a project (as defined in paragraph
(b)(2)(ii) of this section) under section 148 and paragraph
(a)(1) of this section are treated as allocated ratably

t hroughout t hat project in proportion to the relative anmounts of
proceeds and ot her funds spent on that project (the general pro
rata all ocation nmethod). For exanple, if a building is financed
with proceeds and other funds and the issuer allocates the

proceeds and other funds to the capital expenditures of the
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bui l di ng using a gross proceeds spent first allocation nethod
under section 148 and paragraph (a)(1) of this section, the
proceeds and other sources of funds so allocated to the building
are treated as being allocated ratably throughout the building
under this paragraph (a)(2).

(3) Allocations of sources of funds to ultimate uses of

financed property. Except as otherwi se provided in this

section, if financed property is financed with two or nore
sources of funding (including two or nore tax-exenpt

governnental bond issues), those sources of funding nmust be
allocated to multiple uses (for exanple, governnental use and
private business use) of that financed property in proportion to
the rel ative anmounts of those sources of funding expended on
that financed property.

(4) Manner and tine for electing to apply speci al

all ocati on nethods for m xed-use projects; final allocations

generally. If an issuer is making an el ection under paragraph
(c) or (d) of this section to use one of the special allocation
met hods for m xed-use projects, the issuer nust make this
election in witing by noting in its records the nethod of

al I ocati on chosen and the prelimnary anmounts and sources of
funds it expects to allocate to specific discrete or undivided
portions within the m xed-use project. The tinme for naking this

election is on or before the start of the nmeasurenent period.
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An issuer nmust make final allocations of proceeds and ot her
funds under this section by noting in its records the final
anmounts of such allocations. The tinme for making these final
allocations is set forth in the timng rules under 81.148-
6(d)(1)(iii). Except as otherwise provided in this section,
once the tinme for making final allocations under §1.148-
6(d)(1)(iii) has passed, allocations cannot be changed.

(5) References to proceeds. For purposes of this section,

except where the context clearly requires otherw se (for
exanple, in references to “proceeds” of taxable bonds) and
regardl ess of whether expressly specified, references to
proceeds generally are intended to refer to proceeds of tax-
exenpt governnental bonds.

(b) Special rules on reasonable proportionate allocation

net hods for m xed-use projects--(1) In general. Once proceeds

and ot her sources of funds are allocated to a m xed-use project
(as defined in paragraph (b)(2) of this section) under section
148 and paragraph(a) (1) of this section, there are three nethods
for allocating those proceeds and other sources of funds to
capital expenditures (as defined in 81.150-1(b)) within the

m xed-use project. These nethods are the general pro rata

all ocation nethod in paragraph (a)(2) of this section, the

di screte physical portion allocation nmethod, and the undivi ded

portion allocation nethod. A locations will be nade under the
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general pro rata allocation nethod unless the issuer elects to
use either the discrete portion nethod or the undivided portion
met hod and neets the requirenents for making such el ecti on under
par agraph (a)(4) of this section and using such a nethod. The
di screte portion and undi vided portion allocation nethods are

el ective and permt, to the extent provided, proceeds to be
allocated to a portion of a m xed-use project based on a

consi stent application of a pernmitted reasonable all ocation

met hod that properly reflects the proportionate benefit to be
derived by the various users of those portions of the m xed-use
project. Paragraph (c) of this section sets forth the rules for
t he discrete physical portion allocation nethod and paragraph
(d) of this section sets forth the rules for the undivided
portion allocation nmethod. Paragraph (e) of this section sets
forth certain general operating rules for all m xed-use project
al l ocations. Paragraph (g) of this section provides speci al

rul es for applying the undivided portion allocation nethod to
output facilities.

(2) Definition of a m xed-use project--(i) In general. For

purposes of this section, the term m xed-use project neans a

project (as defined in paragraph (b)(2)(ii) of this section)
that, absent the application of the special elective allocation
met hods for m xed-use projects under paragraphs (c) and (d) of

this section, is reasonably expected as of the issue date to
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have private business use in excess of de mnins permtted
private business use.

(i1) Definition of project--(A) In general. For purposes

of this section, the termproject nmeans one or nore facilities
or capital projects, including |and, buildings, equipnent, or
ot her property, that neets each of the follow ng requirenents:

(1) The facilities or capital projects are functionally
related or integrated and are |ocated on the sane site or on
reasonabl y proxinmate adjacent sites;

(2) The facilities or capital projects are reasonably
expected to be placed in service within the sane 12-nonth
period; and

(3) The proceeds and other sources of funds that are
expended on the facilities or capital projects are expended
pursuant to the sane plan of financing.

(B) Subsequent inprovenents or replacenents. Subsequent

i nprovenents and repl acenents of portions of a project that are
within the size, function, and usabl e space of the original
design of the project are treated as part of that sane project
even if placed in service beyond the 12-nonth period in
paragraph (b)(2)(ii)(A)(2) of this section. Thus, for exanple,
i nprovenents and repl acenents of damaged wal | s or worn-out

fixtures within an original building that do not expand the
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scope or function of usable space are part of the original
proj ect.

(c) Discrete physical portion allocation nmethod--(1) In

general . An issuer may el ect the discrete physical portion

al l ocati on nmet hod when a m xed-use project can be separated into
di screte portions (as defined in 81.141-1(b)). Wth a proper

el ection, an issuer may use the discrete physical portion

al l ocation nethod to allocate proceeds and qualified equity to
capital expenditures for a discrete portion wthin a m xed-use
project and to allocate those sources of funds to uses. The

i ssuer nmust use a reasonable, consistently applied allocation
nmet hod that reflects the proportionate benefits to be derived by
the various users of the discrete portions to determ ne the
aggregat e amount of proceeds and qualified equity allocable to a
particular discrete portion in a m xed-use project.

(2) The neasure of a discrete portion. An issuer is

treated as using a reasonable allocation nethod that reflects
the proportionate benefits if the issuer determ nes the anount
of proceeds and qualified equity to be allocated to the discrete
portions based on reasonable discrete portion benchmarks. These
benchmar ks general ly include expected actual costs of the

di screte portions, a percentage of total space of the m xed-use
project to be used in the discrete portion, a percentage of the

total fair market value of the m xed-use project that will be
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associated with the discrete portion, or another objective
nmeasure that is reasonable based on all the facts and
circunstances. A discrete portion benchmark other than relative
fair market value may not be used to make an allocation to a

di screte portion that is reasonably expected to be used for
private business use if an allocation to that sane discrete
portion using relative fair market value, determ ned as of the
start of the nmeasurenent period, would result in a significantly
greater percentage of the total capital expenditures of the

proj ect being allocated to such discrete portion.

(3) Allocations to expenditures for discrete portions.

Except as otherwi se provided in this section, an issuer may
determ ne how each source of funds (for exanple, proceeds or
qualified equity) spent on a m xed-use project is allocated
anong di screte portions of that project. For exanple, proceeds
may be specially allocated to capital expenditures for costs of
a discrete portion that is reasonably expected to be used for
governnental use (or for de mnims permtted private business
use), and qualified equity nmay be specially allocated to capital
expenditures for costs of a discrete portion that is reasonably
expected to be used for private business use.

(4) Allocations of uses to discrete portions. |In applying

t he measurenent rul es under 81.141-3(g) to nmeasure ongoi ng use

of a discrete portion of a m xed-use project, the neasurenent
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rul es under 81.141-3(g) generally apply to the sane extent and
in the sane manner that they otherwi se would. [If an issuer
properly elects to apply the discrete physical portion

al l ocation nethod, the financed property is limted to the

di screte portion to which any proceeds are all ocated under

par agraph (c)(3) of this section, and under 81.141-3(g)(4)(iv),
the only use of the m xed-use project that is taken into account
is the use of the discrete portions to which proceeds are

speci ally all ocat ed.

(5) Certain reallocations anong discrete portions. An

i ssuer may reallocate in whole, but not in part, proceeds and
qualified equity that it allocated to capital expenditures for
one discrete portion of a m xed-use project under paragraph
(c)(3) of this section to another discrete portion of the sane
m xed-use project if the proportionate benefits to be derived by
the users of the two discrete portions are reasonably conparable
both at the time of the original allocation and at the tinme of
the reallocation. For purposes of this paragraph (c)(5), the
proportionate benefits are reasonably conparable only if the
measures of the discrete portion benchmarks are within five
percent of each other. In determ ning whether the proportionate
benefits of the discrete portions are reasonably conparabl e at
the tinme of the reallocation, the sane discrete portion

benchmark used originally to determ ne the discrete portions and
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the fair market value of the discrete portions as of the tine of
t he reall ocati on nust be used. Reallocations under this
paragraph (c)(5) may be nmade only once every five years.

(d) The undivided portion allocation nethod--(1) In

general . An issuer may el ect the undivided portion allocation
nmet hod to make all ocations with respect to a m xed-use project,
provi ded that the undivided portions to which the allocations
are nmade generally represent fixed percentages of the use of the
entire m xed-use project (for exanple, a fixed percentage of
unreserved parking spaces in a parking garage). The neasures of
t he undi vi ded portions may be based on physical or nonphysi cal
characteristics of the project. 1In addition, the undivided
portion allocation nethod may be applied separately to a

di screte portion within a m xed-use project for which the issuer
has el ected to apply the discrete physical portion allocation
nmet hod in which event the references in this paragraph (d) to

m xed-use project generally shall be deened to nean that

di screte portion within which the undivided portion allocation
method is applied separately. Upon a proper election, an issuer
may, to the extent provided, use the undivided portion

al l ocation nethod both to all ocate proceeds or qualified equity
to capital expenditures for the undivided portions and to

al l ocate those sources of funds to uses of the m xed-use

project. The issuer nust use a reasonable consistently applied

40



al l ocation nmethod that properly reflects the proportionate
benefit to be derived by the various users of the m xed-use
project to determ ne the anount of proceeds or qualified equity
al l ocable to a particular undivided portion of a m xed use
project. See paragraph (g) of this section for special rules
for output facilities. To apply the undivided portion
al l ocati on nethod, the follow ng conditions nust be net:

(A) The issuer nust reasonably expect as of the start of
t he measurenent period that private business use and
governnental use of the m xed-use project will occur
si mul t aneously and be on the sane basis (wthin the neaning of
81.141-3(g)(4)(iii)) or will occur at different times (within
the neaning of 81.141-3(g)(4)(ii)); and

(B) The issuer nust reasonably expect as of the start of
t he measurenent period that private business use allocated to
t he proceeds under paragraph (d)(4) of this section will not
exceed de mnims permtted private business use.

(2) The neasure of an undivided portion. An issuer is

treated as using a reasonable allocation nethod that reflects
the proportionate benefits if the issuer determ nes the anount
of proceeds and qualified equity to be allocated to the
undi vi ded portions based on reasonabl e undivi ded portion
benchmarks. Such benchmarks generally include a neasure of how

many units produced fromthe facility will be used by the
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vari ous users, a percentage of the space in the ni xed-use
project to be used by the various users (for exanple, a
percentage of the nunber of parking spaces or a percentage of
square feet of usable | eased office space), a percentage of the
fair market value of the m xed-use project that will be used by
t he various users (for exanple, a dollar anmpbunt per parking
space for a percentage of a total nunber of parking spaces or a
dol | ar anobunt per square foot for a percentage of usable |eased
of fice space), a percentage of tine that the project will be
used by the various users (determ ned in a manner consi stent
with 81.141-3(g)(4)(ii)), or another objective neasure, which
may i nclude the present value of reasonably expected revenues
associ ated with each user’s use in circunstances in which no

ot her neasure is reasonably workable (for exanple, expected
revenues from space in a research facility in which the
gual i fied and nonqualified research is operationally fungible),
that is reasonabl e based on all the facts and circunstances. An
undi vi ded portion benchmark ot her than relative fair narket

val ue may not be used to make an allocation to an undivi ded
portion that is reasonably expected to be used for private

busi ness use if an allocation to that sanme undi vided portion
using relative fair market values, determ ned as of the start of
t he neasurenent period, would result in a significantly greater

percentage of the total capital expenditures of the project
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being allocated to such undivided portion. For exanple, if a
private business and a governnental person use a financed
facility each for 50 percent of the tine, but the relative fair
mar ket val ue of the private business use is significantly
greater than 50 percent because the private business uses the
facility during prine hours, the relative fair market val ues of
t he undi vi ded portions nust be used as the undivided portion
benchmar k.

(3) Allocations to expenditures for undivided portions

Except as otherw se provided in this section, proceeds are
specially allocated to capital expenditures for costs of an
undi vi ded portion that is reasonably expected to be used for
governnental use (or for de mnims permtted private business
use). Qualified equity is specially allocated to capital
expendi tures for costs of an undivided portion of a m xed-use
project that is reasonably expected to be used for private
busi ness use.

(4) Allocations of uses to undivided portions--(i) General

rule. If an issuer elects to apply the undivided portion

all ocation nethod, then for purposes of section 141, the
financed property is the m xed-use project. |In measuring
ongoi ng use of a m xed-use project, the neasurenent rul es under
81.141-3(g) (or 81.141-7 in the case of an undivided portion of

a mxed-use project that is an output facility) apply to the
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same extent and in the sanme manner that they otherwi se would to
the m xed-use project. However, under the undivided portion

all ocation nethod, after measuring private business use of the
m xed-use project, subject to the limts in paragraph (d)(4)(ii)
of this section, private business use of the m xed-use project
is specially allocated to the undivided portion of that project
financed with qualified equity (as contrasted with the entire

m xed-use project) for purposes of determ ning whether the issue
nmeets the private business use test. Corresponding allocation
rules apply to the undivided portion of a m xed-use project that
is financed with proceeds and that is reasonably expected to be
used for governnmental use (or for de minims permtted private
busi ness use). Thus, subject to the |limtations in paragraph
(d)(4)(ii) of this section, governnental use is specially

all ocated to the undivided portion that is financed with
proceeds. Private business use of the m xed-use project that is
properly allocated under this paragraph to an undivi ded portion
financed with qualified equity is not private business use of
proceeds. To determ ne whether the undivided portion to which
proceeds are allocated is used for private business use, the
measur enent rul es under 81.141-3(g) (or 81.141-7 for output
facilities) apply, taking into account the special allocation
rules for the undivided portion allocation nmethod under this

secti on.

44



(ii) Limt on anpunt targeted. In any year, the percentage

of private business use of the m xed-use project, as determ ned
under the neasurenent rules for any one-year period under
81.141-3(g)(4), that is specially allocated to an undi vi ded
portion financed with qualified equity cannot exceed the

per cent age of capital expenditures of the m xed-use project used
to determne that undivided portion and allocated to that
undi vi ded portion. The percentage of governnental use (and de
mnims permtted private business use), as determned in the
sanme manner, that is specially allocated to an undivided portion
financed wth proceeds cannot exceed the percentage of capital
expendi tures of the m xed-use project used to determ ne that
undi vi ded portion and all ocated to that undivided portion.
Simlarly, for output facilities, the percentage of private

busi ness use of the m xed-use project, as determ ned under
81.141-7, that may be targeted to an undivided portion cannot
exceed the percentage of capital expenditures of the m xed-use
project allocated to that undivided portion.

(ii1) Consistency requirenent. |In applying the neasurenent

rul es under 81.141-3(g) to a m xed-use project for which an

i ssuer has enpl oyed the undivided portion allocation nethod, the
i ssuer nust use the sane neasurenent nethod (for exanple, costs,
quantity, or fair market value) that it used as its benchmark

measure to make the allocations to the undivided portions of the
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m xed-use project under this section. For exanple, if the

i ssuer nmade an allocation to an undivided portion using a tine-
based al l ocation, the issuer nust neasure private business use
using a time-based al |l ocati on.

(e) Certain general operating rules for m xed-use project

allocations--(1) In general. This paragraph (e) provides

certain general operating rules for allocations regardi ng m xed-
use projects under this section.

(2) Governnental ownership requirenent for discrete

physi cal portion and undi vided portion all ocati on net hods

Except in the case of an output facility, an issuer may nmeke an
el ection to apply the discrete physical portion or the undivided
portion allocation nethod only if the m xed-use project is
whol | y- owned by governnental persons. An issuer may elect to
apply the undi vided portion nmethod to a m xed-use project that
is an output facility in which non-governnental persons own
undi vi ded ownership interests if those interests neet the

requi renments of paragraph (g)(2) of this section.

(3) Sources of funds for m xed-use project allocations--(i)

I n general. For purposes of applying the permtted allocation

nmet hods for m xed-use projects under paragraphs (c) and (d) of
this section, the only sources of funds that may be allocated to
the m xed-use project are proceeds and qualified equity (as

defined in paragraph (e)(3)(ii) of this section).
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(ii) Definition of qualified equity. Except as otherw se

provided in special rules for anticipatory redenption bonds in
paragraph (f) of this section, for purposes of this section, the

termqualified equity neans only proceeds of taxable bonds and

funds that are not derived from proceeds of a borrowing that are
spent on the sane m xed-use project as the proceeds of the
appl i cabl e tax-exenpt governnental bonds. By contrast, for
exanple, qualified equity does not include equity interests in
real property or tangi ble personal property. Further, qualified
equity does not include any funds spent on subsequent

i nprovenents and repl acenents (including any subsequent

i nprovenents or replacenents described in paragraph
(b)(2)(ii)(B) of this section).

(4) Common areas. Conmopn areas nmay not be treated as

separate discrete portions of m xed-use projects. Proceeds or
qualified equity used to finance capital expenditures for comon
areas are allocated ratably to the discrete portions of the

nm xed-use project in the sane manner that funds for other

capital expenditures of the m xed-use project are allocated.

(5) Allocations regarding multiple issues. |If proceeds of

nore than one issue are allocated under section 148 and
paragraph (a)(1) of this section to capital expenditures of a
m xed-use project, and the issuer elects to apply the discrete

portion or undivided portion allocation nethod to such m xed- use
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project, then proceeds of those issues are allocated ratably to
capital expenditures for a discrete portion or undivided portion
to which any proceeds are allocated in proportion to their

rel ati ve shares of the total proceeds of such issues in the
aggregate used for such m xed-use project.

(f) Special rules for bond redenptions in anticipation of

unqualified use--(1) In general. Anobunts other than proceeds of

t ax- exenpt bonds that are used to retire a tax-exenpt
governnental bond (anticipatory redenption bond) are treated as
qualified equity if the follow ng requirenents are net:

(i) Allocations to anticipatory redenption bonds are nade
in a manner simlar to 81.141-12(j)(2), and the anticipatory
redenption bonds are retired within the time prescribed below in
anticipation of a deliberate action that otherw se woul d cause
the project to have private business use in excess of de mnims
permtted private business use. An anticipatory redenption bond
is redeened in anticipation of the deliberate act when it is
retired at least five years before its ot herw se-schedul ed
maturity date or mandatory sinking fund redenption date and it
isretired within a period that starts one year before the
del i berate act occurs and ends 91 days before the deliberate act
occurs;

(ii) The issuer nmust not reasonably expect at the start of

t he nmeasurenent period that the project would be a m xed-use
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project, and for the first five years of the neasurenent period,
the project nust not be used in a manner that woul d cause
private business use of the project to exceed de mnims
permtted private business use; and

(iii) The termof the issue of which the anticipatory
redenption bond is a part nust be no |onger than is reasonably
necessary for the governnmental purpose of the issue (wthin the
meani ng of 81.148-1(c)(4)).

(2) Allocation of qualified equity. Anmounts that are

treated as qualified equity under this paragraph (f) nmay be

all ocated to a discrete portion or undivided portion of a
project in a manner provided in the discrete physical portion
al l ocati on nmet hod under paragraph (c) of this section or the
undi vi ded portion allocation nethod under paragraph (d) of this
section if such allocation would have satisfied the applicable
al l ocation nmethod had that portion been identified for purposes
of financing it in a newissue at the tinme of the retirenment of
antici patory redenption bond. Allocations under this paragraph
(f) cannot | ater be changed.

(3) Allocations of use. Use of a project to which this

paragraph (f) applies is allocated in accordance with the
di screte physical portion allocation nethod or undivided portion
al l ocation nethod, as applied under the inmedi ately preceding

par agr aph.
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(4) Relationship to 81.141-12. Anticipatory redenption

bonds that are treated as qualified equity under this paragraph
(f) have a conparable effect on continuing conpliance as
remedi al actions under 81.141-12 and need not be further
remedi at ed under 81.141-12

(g) Special rules for applying the undivided portion

all ocation nethod to m xed-use output facilities--(1) In

general . This paragraph (g) sets forth certain special rules
regardi ng how to apply the undivided portion allocation nethod
to a m xed-use project that is an output facility.

(2) Governnental ownership requirenment for m xed-use output

facilities. An issuer may elect to apply the undivided portion

method to a m xed-use project that is an output facility if it
is wholly-owned by governnmental persons or if it has multiple
undi vi ded ownership interests which are owned by governnent al
persons or private businesses, provided that all owners of the
undi vi ded ownership interests share the ownership, output, and
operating expenses in proportion to their contributions to the
costs of the output facility.

(3) The neasure of an undivided portion of a m xed-use

output facility. The neasure of an undivided portion of a

m xed-use project that is an output facility is based on a
reasonabl e proportionate allocation nethod that properly

reflects the proportionate benefit to be derived by the various
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users of the m xed-use project. For an output facility that has
mul ti pl e undi vided ownership interests that neet the

requi renents of paragraph (g)(2) of this section, those
undi vi ded ownership interests are treated as undivided portions.
In addition, for purposes of determ ning the neasure of
proportionate benefit to be derived fromusers of an output
facility (or of an undivided ownership interest in an out put
facility treated as an undivided portion) as a result of output
contracts, the neasure of an undivided portion is based on a
benchmark equal to the proportionate share of avail abl e out put
(as defined in 81.141-7(b)(1)) to be received by the user. For
pur poses of determ ning the nmeasure of an undivi ded portion of
an output facility based on the proportionate share of avail able
output, the facts and circunstances test under 81.141-7(h)
governs allocations of output contracts to output facilities.

(h) Allocations of private paynents. Private paynents for

financed property are allocated in accordance with 81.141-4.
Thus, private paynents for a m xed-use project for which an
election is nmade to apply the discrete physical portion

all ocation nethod are allocated under 81.141-4(c)(3)(ii), and
private paynents for a m xed-use project for which an el ection
is made to apply the undivided portion allocation nethod are
al l ocated under 1.141-4(c)(3) without regard to the undivided

portions. However, paynents under output contracts that result
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in private business use are allocated to the undivided portion
financed with qualified equity (notw thstandi ng 81.141-
4(c)(3)(v) (regarding certain allocations of private paynents to
equity)) in the sane manner as the private business use from
such contracts is allocated to that undivided portion under

par agraph (d)(4) of this section.

(i) Allocations of proceeds to commbn costs of an issue.

Proceeds of tax-exenpt bonds all ocated to expenditures for
comon costs (for exanple, issuance costs, qualified guarantee
fees, or reasonably required reserve or replacenent funds) are
all ocated in accordance with 81.141-3(g)(6). Conmon costs

all ocable to a m xed-use project for which an el ection has been
made to apply the undivided portion or discrete physical portion
al l ocation nethod are allocated ratably to the discrete portions
or undi vided portion of the m xed-use project to which proceeds
are al |l ocat ed.

(j) Allocations of proceeds to bonds. 1In general, proceeds

of tax-exenpt bonds are allocated to bonds in accordance with
the rules for allocations of proceeds to bonds for separate

pur poses of nultipurpose issues in 81.141-13(d). |In the case of
an issue that is not a multipurpose issue, proceeds are
allocated to bonds ratably in a manner simlar to the allocation
of proceeds to projects under the general pro rata allocation

met hod i n paragraph (a)(2) of this section.
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(k) Exanples. The follow ng exanples illustrate the
application of this section:

Exanple 1. Discrete portions of a m xed-use project. Gty
A constructs a 10-story office building, having 100x square foot
of office space, and costing $100x. Each floor has an equal
anount of office space. Assune the building has no common
areas. City A reasonably expects to use the first six floors
for governnental use (and possibly for de mnims permtted
private business use). City Awll lease the top four floors to
Corporation B for private business use. City A wants to divide
the m xed-use project into two discrete portions and to allocate
proceeds to the first six floors and qualified equity to the top
four floors. City Atreats the first six floors as one discrete
portion (the Governnental Portion) and the top four floors as
anot her discrete portion (the Private Business Portion). City A
proposes to determ ne how much of the $100x can be allocated to
each discrete portion using relative square feet of usable
of fice space. The percentage of the $100x that woul d be
all ocated to the Private Business Portion using relative fair
mar ket val ues, determ ned at the start of the neasurenent
period, would not be significantly greater than the anpunt that
wll be allocated using relative square footage. Relative
square footage is an appropriate discrete portion benchmark
because it is an objective neasure that properly reflects the
proportionate benefit to be derived by the various users. City
A finances the costs of the Governnental Portion ($60x) with
proceeds of tax-exenpt governnental bonds (the Bonds) and the
costs of the Private Business Portion ($40x) with qualified
equity which consists of taxable bonds (the qualified equity).
City A allocates Bond proceeds to capital expenditures for the
costs of the Governnental Portion (that is, $60x for capital
costs of six specific floors of the building). Gty A allocates
the qualified equity to capital expenditures for the costs of
the Private Business Portion (that is, $40x for capital costs of
four specific floors of the building). The financed property to
whi ch proceeds of the Bonds are allocated is the Governnental
Portion. For purposes of neasuring ongoing use of the Bond
proceeds, use of the Private Business Portion will be
di sregarded, but any private business use of the six specific
fl oors which conprise the Governnental Portion will be taken
into account during the neasurenent period. The proceeds of the
Bonds are treated as used for the Governnental Portion and
ongoi ng conpliance depends on the anount of private business use
of that Governmental Portion over the termof the applicable
measurenent period. Thus, if nore than 10 percent of the
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specific physically discrete floors which conprise the
Governnental Portion of the m xed-use project (that is, nore
than $6x of the proceeds or 6x square feet of the office space
wi thin the Governnmental Portion) were used for private business
use during the neasurenent period as a result of deliberate
actions, then the Bonds would violate the private busi ness use
test.

Exanple 2. Reallocations anong discrete portions. City A
constructs a 10-story office building having 100x square feet of
of fice space, and costing $100x. The top five floors are to be
| eased to a private business, Corporation B. Before the start
of the neasurenent period, City A appropriately elected a
di screte physical portion allocation nmethod using a relative
square footage neasure and al |l ocated $50x of proceeds to the
first five floors (the Governnental Portion) and $50x in
qualified equity to the top five floors (the Private Business
Portion). After the time for finalizing allocations has passed,
Corporation B defaults on its |lease for the top five floors of
t he buil di ng and vacates the building. Corporation C, another
private business, expresses interest in |easing office space,
but Corporation C wants to |lease the first five floors of the
bui l ding rather than the top five floors previously | eased by
Corporation B City A wants to reall ocate the proceeds used for
the Private Business Portion to the Governnental Portion. City
A plans to use the Private Business Portion for governnent al
use. At the time of both the original allocation and this
real |l ocati on the neasures of the Private Business Portion and
Governnental Portion under the applicable discrete portion
benchmarks are within five percent of each other. Cty A
determ nes that the measures of the two discrete portions are
reasonably conparable at the tinme of the reallocation by using
t he benchmarks of relative square footage and the then-current
fair market values of the two discrete portions. This
real | ocati on between discrete portions is permssible.

Exanpl e 3. Undivided portions of a m xed-use project.
City A constructs a 10-story office building, having 100x square
foot of office space, and costing $100x. City A has not
identified specific space to be | eased to any specific private
business. Instead, City A reasonably expects to use 70 percent
of the office space in the building for governnmental use (or
possibly for de mnims permtted private business use) (the
Governmental Portion). City A reasonably expects that it wll
| ease out a maxi num of 30 percent of the office space to one or
nore private businesses in unspecified |ocations in the building
(the Private Business Portion). City Awants to allocate this
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m xed-use project between two undivided portions and target the
expected private business use to the undivided portion financed
with qualified equity. Cty A determ nes how nuch of the $100x
can be financed with tax-exenpt governnental bonds based on
relative square feet of usable office space. This undivi ded
portion benchmark is an objective neasure that properly reflects
t he proportionate benefit to be derived by the various users.
City A finances 70 percent of the costs of the building ($70x)

wi th proceeds (the Bonds) and 30 percent ($30x) of those costs
with qualified equity which consists of taxable bonds (the
Qualified Equity). Bond proceeds are allocated to capital
expenditures for the costs of the Governnental Portion.
Qualified Equity is allocated to capital expenditures for the
costs of the Private Business Portion. For purposes of
measuri ng ongoi ng use of the m xed-use project, private business
use and governnental use of the entire 10-story office building
is considered. As |ong as average private business use of the

m xed-use project under the nmeasurenent rul es does not exceed 30
percent in a particular year, that private business use is
allocated to the Private Business Portion. Thus, none of that
private business use is allocated to the Governnental Portion,
and that private business use is disregarded for purposes of
determ ni ng whether there is private business use of the
proceeds allocated to the Governnental Portion. |f average
private business use of the m xed-use project increases to 45
percent in a subsequent year, a maxi mum of 30 percent of that
private business use is properly allocable to the Private

Busi ness Portion and thereby disregarded in determ ning ongoi ng
use of the Governmental Portion. Private business use in excess
of the 30 percent properly allocable to the Private Business
Portion (that is, 15 percent of private business use) would be
allocated to the Governnental Portion. Conversely, if private
busi ness use of the m xed-use project in a subsequent year
decreased to 20 percent, all 20 percent of the private use would
be allocated to the Private Business Portion and thereby

di sregarded for purposes of neasuring private use of the
proceeds in that year. Because there would be governnental use
in that year in excess of the 70 percent that is properly
allocable to the Governnental use Portion, the governnental use
in excess of 70 percent (that is, 10 percent of governnental

use) would be allocated to the Private Business Portion.

Exanpl e 4. Revenue-based undi vi ded portion of research

facility. University Ais a state university. University A
owns and operates research facilities. In 2008, University A

plans to build a new research facility (the 2008 M xed- Use
Research Project), which it expects will be used for both
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qgual i fied research arrangenents for governnental use
(Governnent al Research) and nonqualified research arrangenents
for private business use (Private Business Research).

University A wants to allocate the 2008 m xed-use research
facility between two undivided portions for Governnental
Research and for Private Business Research and to target Private
Busi ness Research to the undivided portion financed with equity.
Uni versity A proposes to nake this allocation using a revenue-
based undi vi ded portion benchmark. All of University A's
research activities will have the follow ng operationa
characteri stics:

(i) The research facilities are continuously available for
bot h Governnental Research and Private Busi ness Research

(i1i) Governnmental Research and Private Busi ness Research
take place sinmultaneously in the sane research facilities; and

(i1i) The same research nay relate to one or nore research
proj ects involving both Governnental Research and Private
Busi ness Research. University A also has a reasonabl e basis for
determ ni ng the percentage of revenues that will be derived from
Private Business Research and Governnmental Research. During the
past five years, of the total revenues, net of royalties and
licenses, fromUniversity A's research facilities, the
per cent age of revenues from Governnental Research and the
per cent age of revenues from Private Busi ness Research (on a
present val ue basis) have not changed. University A reasonably
expects that this split of revenues will continue with the 2008
M xed-Use Research Project. Under all the facts and
ci rcunst ances, including, anong other things, the nature of the
particul ar research arrangenents (for exanple, the governnental
or private business nature of particular research grantors or
contractual termnms that result in governnental use or private
busi ness use) and historic actual revenues and future expected
revenues fromresearch arrangenents of a particular nature, net
of royalties and |icenses, the only objective neasurable
benchmark that can reasonably distinguish the Governnenta
Research portion fromthe Private Busi ness Research portion is
t he expected percentage of revenues each wll generate.
Therefore, University Awll be using a reasonable nethod for
determ ni ng the undivided portions of the 2008 m xed- use
research facility if it bases the portions on the revenues each
IS expected to generate.

Exanple 5. Qutput facility. Authority A is a governnental
person that owns and operates an electric transm ssion facility.
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Prior to 2009, Authority A used its equity to pay capital

expendi tures of $1000x for the facility. In 2009, Authority A
wants to nmake capital inprovenents to the facility in the anpunt
of $100x. Authority A reasonably expects that, after conpletion
of such capital inprovenents, 54 percent of the avail abl e out put
fromthe facility, as determ ned under 81.141-7, will be sold
under output contracts for governnental use and that 46 percent
of such avail able output will be sold under output contracts for
private business use. Authority A wants to allocate this 2009
project for capital inprovenents (the 2009 M xed-Use Qut put
Project) between two undivided portions based on proportionate
measures of avail able output and to finance the maxi mum eligible
undi vi ded portion with tax-exenpt governnental bonds (assum ng
use of the maxi mum 10 percent de mnims anount of private

busi ness use permtted for tax-exenpt governmental bonds).

Aut hority A treats a 60 percent undivided portion of the 2009

M xed-Use Qut put Project as one undivided portion (the
Governnental Portion), which it reasonably expects to use for
out put contracts involving 90 percent governnental use
(representing 54 percent of the available output), plus 10
percent private business use (representing 6 percent of the
avail able output). Authority A treats a 40 percent undivi ded
portion of the 2009 M xed-Use Qut put Project as another
undi vi ded portion (the Private Business Portion), which it
reasonably expects to use for output contracts involving private
busi ness use. Authority A determ nes the neasures of these two
undi vi ded portions based on relative shares of avail abl e out put,
as determ ned under 81.141-7. This neasure uses a reasonable
proportionate allocation nethod which properly reflects the
proportionate benefit to be derived by the various users. On
January 1, 2009, Authority A issues bonds with proceeds of $60x
(the Bonds) to finance the Governnental Portion of the 2009

M xed-Use CQut put Project and uses $40 million of funds that are
not derived from proceeds of a borrowing (the Qualified Equity)
to finance the Private Business Portion of the 2009 M xed- Use
Qut put Project. Authority A allocates Bond proceeds to capital
expenditures for the costs of the Governmental Portion and
Qualified Equity to capital expenditures for the costs of the
Private Business Portion. For purposes of neasuring ongoi ng use
of the Governnental Portion financed with the Bond proceeds, use
of the Private Business Portion is disregarded, but any private
busi ness use of the Governmental Portion will be taken into
account during the neasurenent period. So |ong as the actual
anount of private business use of the Governnental Portion’s
share of avail abl e output does not exceed 6 percent, the Bonds
will not be private activity bonds.
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Exanple 6. Treatnent of retirenent of bonds. City B
i ssues bonds to build a parking garage (the Garage), costing
$100x, that it will own and operate. At the start of the
measurenment period, City B reasonably expects that the only use
of the garage will be governnental use. The termof the issue
is no |l onger than reasonably necessary for the governnental
pur pose of the issue. During the first six years of the
nmeasurenent period, the garage is used as the issuer expected.
In year seven of the neasurenent period, however, City B expects
that in less than one year it wll enter into a contract with
Corporation C, a private business, which will cause 20 percent
of the Garage to be used for private business use. Mre than 90
days before entering into a binding contract with Corporation C,
City B uses $20x of funds other than proceeds of tax-exenpt
bonds to retire bonds and City B determ nes the bonds to be
retired on a pro rata basis. The applicable bonds will be
retired at least 5 years prior to their scheduled maturity
dates. As of the date of the anticipatory redenption, the
Garage qualifies as a m xed-use project, and City B applies
paragraph (f) of this section and allocates the $20x that was
used to redeem the bonds to an undivided portion to which the
private business use will be allocated. |If Cty Bfailed to
neet the requirenments of paragraph (f) of this section, amounts
that Cty B used to redeemthe bonds would not be qualified
equity.

Par 5. Section 1.141-13 is anended by revising paragraph
(d) (1) and paragraph (g) Exanple 5 to read as foll ows:

§1.141- 13 Refunding issues

* * * * *

(d) Miltipurpose issue allocations--(1) In general. For

pur poses of section 141, unless the context clearly requires

ot herw se, 81.148-9(h) applies to allocations of nultipurpose

i ssues (as defined in 81.148-1(b)), including allocations

i nvol ving the refundi ng purposes of the issue. An allocation
under this paragraph (d) may be made at any tinme, but once nmade

may not be changed. An allocation is not reasonable under this

58



paragraph (d) if it achieves nore favorable results under
section 141 than could be achieved with actual separate issues.
Each of the separate issues under the allocation nust consist of
one or nore tax-exenpt bonds. Allocations made under this

par agraph (d) and 81.148-9(h) nust be consistent for purposes of

section 141 and section 148.

* * * * *

(9) Exanples. * * *

Exanple 5. Miultipurpose issue. (i) In 2006, State D i ssues
bonds to finance the construction of two office buil dings,
Building 1 and Building 2. D expends an equal anount of the
proceeds on each building. D enters into arrangenents that
result in private business use of 8 percent of Building 1 and 12
percent of Building 2 during the measurenent period under
81.141-3(g). In addition, D enters into arrangenents that
result in private paynents in percentages equal to that private
busi ness use. These arrangenents result in a total of 10
percent of the proceeds of the 2006 bonds being used for a
private business use and for private paynents. 1In 2007, D
purports to make a nulti purpose issue allocation under paragraph
(d) of this section of the outstanding 2006 bonds, allocating
the issue into two separate issues of equal anpbunts with one
i ssue allocable to Building 1 and the second allocable to
Building 2. An allocation is unreasonabl e under paragraph (d)
of this section if it achieves nore favorable results under
section 141 than could be achieved with actual separate issues.
D's allocation is unreasonabl e because, if permtted, it would
all ow nore favorable results under section 141 for the 2006
bonds (that is, private business use and private paynents which
exceeds the aggregate 10 percent permtted de mnims anounts
for the 2006 bonds allocable to Building 2) than could be
achieved wth actual separate issues. |In addition, if Ds
purported all ocation was intended to result in tw separate
i ssues of tax-exenpt governnmental bonds (versus tax-exenpt
private activity bonds), the allocation would viol ate paragraph
(d) of this section in the first instance because the allocation
to the separate issue for Building 2 would fail to qualify
separately as an issue of tax-exenpt governnental bonds as a
result of its 12 percent of private business use and private
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paynents, which exceed the 10 percent pernmtted de mnims
anmount s.

(ii) The facts are the sanme as in paragraph (i) of this
Exanple 5, except that D enters into arrangenents that result in
8 percent private business use for Building 1, and it expects no
private business use of Building 2. |In 2007, D allocates an
equal anmpount of the outstanding 2006 bonds to Building 1 and
Building 2. D selects particular bonds for each separate issue
such that the allocation does not achieve a nore favorable
result than could have been achieved by issuing actual separate
i ssues. D uses the sane allocation for purposes of both section
141 and 148. D's allocation is reasonable.

(iii) The facts are the sane as in paragraph (ii) of this
Exanpl e 5, except that as part of the sanme issue, D issues bonds
for a privately used airport. The airport bonds if issued as a
separate i ssue would be qualified private activity bonds. The
remai ning bonds if issued separately fromthe airport bonds
woul d be governnental bonds. Treated as one issue, however, the
bonds are taxable private activity bonds. Therefore, D makes
its allocation of the bonds under 881.141-13(d) and 1.150-
1(c)(3) into 3 separate issues on or before the issue date.
Assum ng all other applicable requirenents are net, the bonds of

the respective issues wll be tax-exenpt qualified private
activity bonds or governnental bonds.
* * * * *

Par. 6. Section 1.141-15 is anmended by revising paragraph
(a) and (i) and addi ng paragraphs (k) and (I) to read as
fol | ows:

8§1.141- 15 Effective Dates

(a) Scope. The effective dates of this section apply for
pur poses of 881.141-1 through 1.141-14, 1.145-1 through 1.145-2,
1.150-1(a)(3) and the definition of bond docunments contained in

§1. 150- 1(b).

* * * * *
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(i) Perm ssive application of certain regulations relating

to output facilities.

(1) Issuers may apply 81.141-7(f)(3) and 81.141-7(g) to any
bonds used to finance output facilities.

(2) Issuers may apply 81.141-6 to any bonds used to
finance output facilities that are sold on or after the date
that is 60 days after the date of publication of the Treasury
deci sions adopting these rules as final regulations in the
Feder al Regi ster

* * * * *

(k) Effective date for certain regulations relating to

al l ocation and accounting. Except as otherwi se provided in this

section, §81.141-1(e), 1.141-6, 1.141-13(d), and 1.145- 2(b)(4),
(b)(5), and (c)(3) apply to bonds that are sold on or after the
date that is 60 days after the date of publication of the

Treasury deci sions adopting these rules as final regulations in

the Federal Register and that are subject to the 1997 Fi nal
Regul ati ons.

(1) Perm ssive retroactive application of certain

regul ations. |Issuers may apply 81.141-13(d) to bonds to which

81. 141- 13 appl i es.
Par. 7. Section 1.145-2 is anended by addi ng paragraphs
(b)(4), (b)(5), and (c)(3) to read as foll ows:

81.145-2 Application of Private Activity Bond Regul ations
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(b) * * %

(4) References to governnental bonds in 81.141-6 nean

qual i fied 501(c)(3) bonds.

(5) References to ownership by governnental persons in

81. 141- 6 nean ownershi p by governnental persons or 501(c)(3)
or gani zati ons.
(C) * % *

(3) Partnerships. Section 1.141-1(e)(2) does not apply for

pur poses of section 145(a)(1). For purposes of section
145(a)(2), in the case of a partnership (as defined in section
7701(a)(2)) in which each of the partners is a governnenta
person or a section 501(c)(3) organization, the partnership is

di sregarded as a
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Separate entity and is treated as an aggregate of its partners

Mark E. Matt hews,
Deputy Conm ssioner for Services and Enforcenent.
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